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The tort of malicious prosecution protects the personal interest in freedom from unjustifiable litigation; however, because 
of the competing public interest in free access to redress in the courts, malicious prosecution is not favored in the law. 


The policy behind the tort of malicious prosecution is to afford redress for invasions of the right to be free of unjustifiable 
litigation. | The malicious commencement of a civil proceeding is actionable because it harms the individual against whom 
the claim is made and also because it threatens the efficient administration of justice.” The essence of a claim for malicious 
prosecution is the perversion of proper legal procedures” and rests on the notion that the plaintiff has been improperly subjected 


to legal process.” 


However, public policy also requires that all persons be able to freely resort to the courts for redress of wrongs, and the law 


should and does protect them when they commence a civil or criminal action in good faith and upon reasonable grounds.” The 
rather lenient standard for bringing a civil action, that a claim is supported by probable cause, such that it will not support a 
malicious prosecution action, reflects the important public policy of avoiding the chilling of novel or debatable legal claims.° 


Thus, actions for malicious prosecution are disfavored in law.” 


Malicious prosecution actions involving criminal proceedings. 


With regards to malicious prosecution actions involving criminal cases, it has been said that the law seeks to accommodate 
two competing and ultimately irreconcilable interests, by acknowledging that a person wrongly charged with criminal conduct 
has an important stake in their bodily freedom and reputation, but that the community as a whole has an even more important 


stake in encouraging private citizens to assist public officers in the enforcement of the criminal law. Citizens should not be 


inhibited in instituting prosecution of those reasonably suspected of crime,” and consequently, the accuser must be given a 
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large degree of freedom to make mistakes and misjudgments without being subject to liability for malicious prosecution. 


10 


Because claims for malicious prosecution create a tension between the societal interest in punishing crimes and the individual 


interest in protection from unjustifiable criminal prosecution, courts are constrained to the exact prerequisites for liability when 


bes l 
reviewing such claims. 
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